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A penalty is a clause by which a person, in order to ensure performance of an agreement, bind himself

to something in case of non-performance.
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1. Obligation with penalty clause.
2. Where an agreement provides that he who fails to perform it will pay a certain sum as damages, the
other party may not be awarded a greater or lesser sum.
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(Act no 75-597 of 9 July 1975) Nevertheless, the judge may “even of his own motion” {Act no 85-1097
of 11 Oct.

1985) moderate or increase the agreed penalty, where it is obviously excessive or ridiculously low. Any
stipulation to the contrary shall be deemed unwritten.
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1.Penalty.
2.Penalty clause.
3.Liguidate damages.
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1. Section 340
Promise to pay a penalty for nonperformance

(1) If the obligor has promised the penalty in the event that he fails to perform his obligation, the Obli-
gee may demand the penalty that is payable in lieu of fulfilment. If the oblige declares to the obligor
that he is demanding the penalty, the claim to performance is excluded.

(2} If the obligee is entitled to a claim to damages for nonperformance, he may demand the penalty
payable as the minimum amount of the damage. Assertion of additional damage is not excluded

2. Section 341Promise of a penalty for improper performance

(1) If the obligor has promised the penalty in the event that he fails to perform his obligation properly,
including without limitation performance at the specified time, the obligee may demand the pay-
able penalty in addition to performance.

(2) If the obligee has a claim to damages for the improper performance, the provisions of section 340
2)) apply.
(3} If the obligee accepts performance, he may demand the penalty only if he reserved the right to do
so on acceptance.
3. Section 343 Reduction of the penalty

(1) If a payable penalty is disproportionately high, it may on the application of the obligor be reduced
to a reasonable amount by judicial decision. In judging the appropriateness, every legitimate inter-
est of the obligee, not merely his financial interest, must be taken into account. Once the penalty
is paid, reduction is excluded.

(2) The same also applies, except in the cases of sections 339 and 342, if someone promises a penalty
in the event that he undertakes or omits an action.
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A debtor shall be ordered to pay damages, if there is occasion, either by reason of the non-perfor-
mance of the obligation, or by reason of delay in performing, whenever he does not prove that the
non-performance comes from an external cause which may not be ascribed to him, although there

.is no bad faith on his part
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«(1) If the obligor has promised the penalty in the event that he fails to perform his obligation, the
obligee may demand the penalty that is payable.in'lieu of fulfilment. If the obligee declares to the
obligor that he is demanding the penalty, the claim to performance is excluded».
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(3)If the obligee accepts performance, he may demand the penalty only if he reserved the right to
do so on acceptance.
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5. Art. 1150:A debtor is liable only for damages which were foreseen or which could have been fore-

seen at the time of the contract, where it is not through his own intentional breach that the obliga-

tion is not fulfilled.
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1. Section 343 Reduction ol the penalty
(1) 1 a payable penalty 1s disproportionately high, 1t may on the application of the obligor be reduced
Lo a reasonable amount by judicial decision. Tn judging the appropriateness, every legitimate mter-
cst of the oblipee, not merely his financial interest, must be taken into account. Onee the penalty
is paid, reduction is exeluded.
(2) The same also applics, except in the cascs of sections 339 and 342, if someone promiscs a penalty
in the event that he undertakes or omits an action.
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lously low. Any stipulation to the contrary shall be deemed unwritten.
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